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What are BCPs? 

• Instruments that have 
emerged in response to 
growing body of “bio-
cultural rights” in nat & 
int’l law 

• community developed 
tools, rooted in an 
understanding of these 
rights and deployed to 
engage gov and other 
stakeholders to secure 
community wellbeing 

• Developed/adapted to 
address a number of key 
challenges 
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Nagoya Protocol- 
Art. 12 – TK associated with genetic resources 
 

1. In implementing their obligations under this Protocol, Parties 
shall in accordance with domestic law take into consideration 
indigenous and local communities’ customary laws, 
community protocols and procedures […] with respect to TK 
associated with genetic resources. […] 

 

3. Parties shall endeavor to support, as appropriate, the 
development by I(P)LCs, including women within these 
communities, of: (a) Community protocols in relation to 
access to TK associated with GRs and the fair and equitable 
sharing of benefits arising out of the utilization of such 
knowledge […] 



Challenges of implementation 

a) Rights are not implemented 
on the national level 

b) Remain abstract / out of 
reach for many communities 

c) Fragmentation of the law 

c) Concept of collective 
rights and customary 

laws and practices 
remains challenging for 

third parties 



Challenges: Fragmentation of the Law 

IPLCs 

LandLaw 

Human Rights 
Law 

Minority 
Rights Law 

Agricultural 
laws 

Fisheries Laws 
Constitutional 

Law 

Intellectual 
Property Law 

Forestry Law 

Access and 
Benefit 
Sharing 



What are BCPs? 

•  Process:  

• participatory and reflective 

• affirming traditional innovations and practices in 

relation to local ecosystem 

• capacitation of national and international rights 

framework 

• Discussion of custumary procedures in relation to 

national / international  

 laws e.g. PIC, MAT or  

 benefit sharing 

 



Elements of a BCP 

• Definition community and governance structure 

• Values related to ecosystem / use of resources 

• Spatial description of resources use (participatory mapping, 
GPS etc.) 

• Problems faced by community 

• Aspiration of community (can be very targeted) 

• Obligations regarding use of biodiversity – often related to 
customary practices 

• Relevant rights in national and international law 

• Particular elements – FPIC, Benefit Sharing etc 

• Contact details of identified point persons or committees 

 

 



Outcome – A tool of interface 

 Declaration of intent and 

self determination 

 Legal / negotiation 

empowerment 

 Clear mandate to 

community leadership 

 Clarity of e.g PIC 

procedures for potential 

users 

 Clarity for government 

decision makers about 

customary laws 
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Triggers for a BCP 

Aspirational Defensive 

A BCP can be triggered 
either by an aspiration 
towards a goal  (e.g. to 
engage with a possible 
future bioprospecting 
opportunity)… 

 

 …or a need to defend 
themselves as a result 
of some sort of 
external factors (e.g. 
to secure rights or 
respond to outside 
interest).  
 



Best Practice for BCP 

1. Process: 

• How did the BCP process emerge? Was the BCP 
process participatory? Who owns the BCP? 

2. F(PIC):  

• How was FPIC organised?   

• Does the community understand F(PIC)?  

3. Negotiation processes:  

• contribute to the terms of engagement/ 
influence the decision making process? 

 

 

 

 



Best Practice for BCP 

4. Process and/or product: 

• impact and empowerment  

5. Key Steps in the process: 

• Context specific?  

6. Impact: 

• Greatest Impacts seen by community 



Best Practice for BCP 

8. Legal Recognition: 

• What changes are needed to  

9. Challenges: 

• Monitoring 

• Conservation and sustainable use 

• Capacity/Funding 

• Dialogues 

• Prescribed/Flexible 

• Involvement of local government 

 

 

 

 



Example – Bushbuckridge, SA 



Location 



Kruger to Canyons Biosphere Reserve 
(Stakeholders) 



• Who are they 
– 300 healers 

– Different ethnic groups 

• Customary laws 
– harvesting 

• Problem 
– Biopiracy 

– Access to PA 

– Muti hunters 

– Lack of land 



 

• BCP 
• Legal Capacity (FPIC and ABS) 

• Governance: Kukula 
Traditional Healers Association 
(committees) 

• Access to PA and Land 

• Conservation/over-harvesting 

• Recognition 
• Code of Conduct 

• TK/ABS 
• Negotiation and Agreement 

with local cosmetics company 

 

 

 

 

 



BCP: Residents inside Bwabwata 
National Park 

• Proclaimed 
Park/residents living 
inside 

• Khwe community and 
others/6000 total 

• Kyaramacan 
Association- residents 
organization/comanage 

• Biodiversity and wildlife 
rich area 

• Khwe way of life- 
resources 

 

 

 



BCP background 

• Status 

• Aspirational BCP 

• Challenges 

• Process 

• Extensive external 
technical work around 
resources exist. Eg. high 
value plants 

• BCP offered a 
community voice 

 

 

 

 

 



BCP process 



BCP process: 
• Natural Justice invited 

• Community consultations around BCP 
(2012/3)/ 12 villages 

• Custodian committee formed : BCP 

• 2013 CIKOD partners around ED methodology 

• (resource and customary institutional 
mapping; visioning) 

• Legal training with Namibian partners (LAC, 
MET) 

• 1st Draft framework supported by MET /NJ 

 

 









BCP Initiatives 



Elements of BCP 

• Identity / Who they are 

• History to the region 

• Governance structure 

• Community values irt land, 
animals & biodiversity 

• TK irt plants aspects 

• Managing the environment 

• Importance of inter-generational 
transfer 

• FPIC 

• Challenges they’re facing to their 
way of life 

• Legal section/ their rights 

 





Dankie. 

lesle@naturaljustice.org.za 

www.naturaljustice.org 

Communityprotocols.org 
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